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MOST RECENT PETITIONS FOR CERT. FILED 
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COURT 

CITATION  
 

ISSUE  
 

DATE 

FILED 
 

COMMENTS  
 

Janus v. American 
Federation of State, 
County, and Municipal 
Employees Council 31, 
16-1466, 851 F.3d 746 
(7th Cir.) 
 

Employment & Labor: (1) Whether Abood v. Detroit Board of 
Education should be overruled and public-sector “agency shop” 
arrangements invalidated under the First Amendment; and (2) whether it 
violates the First Amendment to require that public employees affirmatively 
object to subsidizing nonchargeable speech by public-sector unions, rather 
than requiring that employees affirmatively consent to subsidizing such 
speech 

6/6/17  

Ross v. Bd. of Trs. of 
Cal. State Univ., 16-
1452, 2017 BL 64914 
(9th Cir.) 

Employment & Labor: (1) Is injury to civil rights in Title VII cases 
presumed irreparable under Winter v. Nat. Res. Def. Council, Inc., 555 U.S. 
7 (2008), and Erod v. Burns, 427 U.S. 347 (1976); (2) Can public 
statements of government officials regarding basing their actions on 
race/ethnicity serve as evidence of discrimination; (3) Can a district court's 
denial of an injunction on clearly erroneous grounds be summarily affirmed 
under the Winter test without specifying the Winter prong and a single fact 
of the case on which the affirmation of the denial of an injunction is based; 
(4) Can a circuit court concurrently issue clearly conflicting published and 
unpublished opinions in politically charged civil rights cases; (5) Can fraud 
on the court be tolerated under Hazel-Atlas Glass Co. v. Hartford-Empire 

Co., 322 U.S. 238 (1944), when it is perpetrated by, or in the names of, 
prominent politicians 

5/31/17  

M. v. Falmouth Sch. 
Dep't, 16-1440, 847 
F.3d 19 (1st Cir.) 

Special Education & Disabilities: Under the Individuals with Disabilities 
Education Act, 20 U.S.C. §1400 et seq., is a local education agency free to 
act unilaterally and omit from a student's Individualized Education Program 
a special education service that was determined to be appropriate for the 
child by a consensus of her IEP term, which includes the child's parent 

5/30/17  

http://blogs.edweek.org/edweek/school_law/No.16-_PetitionForWritOfCertiorari%20Janus.pdf
http://blogs.edweek.org/edweek/school_law/No.16-_PetitionForWritOfCertiorari%20Janus.pdf
http://blogs.edweek.org/edweek/school_law/No.16-_PetitionForWritOfCertiorari%20Janus.pdf
http://blogs.edweek.org/edweek/school_law/No.16-_PetitionForWritOfCertiorari%20Janus.pdf
https://supreme.justia.com/cases/federal/us/431/209/case.html
https://supreme.justia.com/cases/federal/us/431/209/case.html


 

 DECISIONS  
CASE/DOCKET 

NO./LOWER COURT 

CITATION  

ISSUE HOLDING DATE OF 

OPINION 

Cooper v. Harris, 15-1262, 2016 
BL 33870 (N.C. Dist. Ct.) 

Equity & Discrimination: (1) Did the court below err in (i) 
presuming racial predominance from North Carolina's 
reasonable reliance on this court's holding in Strickland 
that a district created to ensure that African Americans 
have an equal opportunity to elect their preferred 
candidate of choice complies with the Voting Rights Act if 
it contains a numerical majority of African Americans? (ii) 
applying a standard of review requiring the state to 
demonstrate its construction of congressional district 1 
was “actually necessary” under the VRA instead of simply 
showing it had “good reasons” to believe the district, as 
created, was needed to foreclose future vote dilution 
claims? (iii) relieving plaintiffs of their burden to prove 
“race rather than politics” predominated with proof of an 
alternative plan that achieves the legislature's political 
goals, is comparably consistent with traditional 
redistricting principles, and brings about greater racial 
balance than the challenged districts; (2) Regardless of 
any other error, was the three-judge court's finding of 
racial gerrymandering violations based on clearly 
erroneous fact-finding; (3) Did the court below err in 
failing to dismiss plaintiffs’ claims as being barred by 
claim preclusion or issue preclusion; (4) In the interests 
of judicial comity and federalism, should the court order 

full briefing and oral argument to resolve the split 
between the court below and the North Carolina Supreme 
Court, which reached the opposite results in a case raising 
identical claims 

Court, held: the district court’s finding of racial 
gerrymandering violations based was not clearly 
erroneous. The justices, 8-0, upheld the District 
Court’s conclusion that the State’s use of race as 
the predominant factor in designing District 1 
does not withstand strict scrutiny. However, the 
justices, 5-3, concluded the district court also did 
not clearly err by finding that race predominated 
in the redrawing of District 12.  
 
The Court’s opinion is available at 
https://www.supremecourt.gov/opinions/16pdf/1
5-1262_db8e.pdf. 
 

5/22/17 

Endrew F. v. Douglas Cnty. Sch. 
Dist. RE-1, 15-827, 798 F.3d 1329 
(10th Cir.) 

Special Education & Disabilities: What is the level of 
educational benefit that school districts must confer on 
children with disabilities to provide them with the free 
appropriate public education guaranteed by the 
Individuals with Disabilities Education Act, 20 U.S.C. 
§1444 et seq. 

Court, unanimously, held: To meet its 
substantive obligation under the IDEA, a school 
must offer an IEP reasonably calculated to enable 
a child to make progress appropriate in light of 
the child’s circumstances.  

3/22/17 

Fry v. Napoleon Cnty. Sch., 15-
497, 788 F.3d 622 (6th Cir.) 

Special Education & Disabilities: Does the Handicapped 
Children's Protection Act of 1986, 20 U.S.C. §1415(l), 
require exhaustion in a suit, brought under the Americans 
with Disabilities Act and the Rehabilitation Act, that seeks 
damages—a remedy that is not available under the 
Individuals with Disabilities Education Act 

Court, 8-0, held: the exhaustion of the IDEA’s 
administrative remedies is unnecessary where 
the gravamen of the plaintiff’s lawsuit is 
something other than the denial of the IDEA’s 
core guarantee of a FAPE.  

2/22/17 

https://www.supremecourt.gov/opinions/16pdf/15-1262_db8e.pdf
https://www.supremecourt.gov/opinions/16pdf/15-1262_db8e.pdf
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Trinity Lutheran Church 
of Columbia, Inc. v. 
Pauley, 15-577, 788 F.3d 
779 (8th Cir.) 

Religion: Does the exclusion of churches from an otherwise neutral and secular aid 
program violate the free exercise and equal protection clauses of the U.S. Constitution 
when the state has no valid establishment clause concern 

1/15/16 4/19/17 
 
 



REVIEW GRANTED 
CASE/DOCKET 

NO./LOWER COURT 

CITATION 

ISSUE DATE 

GRANTED 

DATE OF ORAL 

ARGUMENT  

    



  
REVIEW DENIED 

CASE/DOCKET 

NO./LOWER COURT 

CITATION 

ISSUE DATE 

DENIED 

COMMENT  

Macy's, Inc. v. NLRB, 16-
1016, 824 F.3d 557 (5th 
Cir.) 

Employment & Labor: Must the National Labor Relations Board explain the legal 
significance of factual distinctions between included and excluded employees when 
deciding if a petitioned-for “unit [is] appropriate for collective bargaining” under 29 
U.S.C. §159(b) 

6/19/17  



PENDING PETITIONS FOR CERTORARI 
CASE/DOCKET 

NO./LOWER COURT 

CITATION 

ISSUE DATE 

FILED 
 

ADDITIONAL 

INFORMATION 

Auto Workers Local 3047 
v. Hardin County, 16-
1451, 842 F.3d 407 (6th 
Cir.) 

Employment & Labor: (1) Must a court of appeals determine whether the enactment of 
a state statute renders moot a federal preemption challenge to a local ordinance, and 
must it vacate any legally consequential decisions in the case where further review is 
precluded by mootness; (2) Does the National Labor Relations Act Section 14(b) “state 
law” exception to NLRA preemption include local right to work ordinances enacted 
pursuant to a general grant of home rule authority 

6/2/17  

Reynolds v. Bethel Park 
Sch. Dist., 16-1403, 
unpublished (Pa. Commw. 
Ct.) 

Legal System: Did the sheriff's sale at issue violate due process because of a lack of 
notice 

3/13/17  

Davis v. Folsom Cordova 
Unified Sch. Dist., 16-
1389, 2017 BL 5297(9th 
Cir.) 

Equity & Discrimination: (1) Under the First Amendment of the U.S. Constitution does a 
person have a right to redress when the method of retaliation against their speech on 
public concern was to bully and discriminate against their minor children in the public 
education system; (2) Is the “non self-executing” declaration attached to the 
International Covenant on Civil and Political Rights unconstitutional because Congress 
has purported to change the Constitution pursuant to Article V, and does that change by 
Congress abridge the peoples’ First Amendment right pursuant to Article 17 of the 
ICCPR by allowing unlawful interference with a person's family for exercising their free 
speech; (3) Is a parent protected under Title IX disparate treatment when the parents 
are being treated differently in the female-dominated co-ed contact sport activity than 
the parent's other two male-dominated co-ed contract sport activities 

5/17/17  

MasTec Adv. Techs. v. 
NLRB, 16-1370, 837 F.3d 
25 (D,C. Cir.) 

Employment & Labor: (1) Under NLRB v. Local Union No. 1229, Int'l Bhd. of Elec. 
Workers, 364 U.S. 464 (1953), may an employer discharge an employee for his or her 
disloyalty when that employee makes disparaging and disloyal statements about the 
employer's only customer; (2) In such cases, is the employee's disloyalty measured 
under an objective or subjective standard 

5/11/17  

Butts v. Prince William 
Cty. Sch. Bd., 16-1366, 

 844 F.3d 424 (4th Cir.) 

Employment & Labor: Whether Section 4313 of the Uniformed Services Employment 
and Reemployment Rights Act can serve as a basis for claims involving acts occurring 
after reemployment 

4/18/17  

Harley Marine Servs., 
Inc. v. DOL, 16-1310, 
unpublished (11th Cir.) 

Employment & Labor: (1) Does the proponent of a violation carry its burden to prove 
intentional discrimination against protected activity when the evidence shows the 
decision makers who caused the adverse employment action didn't possess knowledge 
of, or animus towards, the protected activity; (2) Does an agency err in ordering 
reinstatement when the employee didn't request reinstatement in his complaint, at the 
hearing, or in post-hearing submissions, and appealed the order of reinstatement 
contending it was erroneous 

4/26/17  
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CITATION 
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FILED 
 

ADDITIONAL 

INFORMATION 

Tritz v. Brennan, 16-1292, 
unpublished (9th Cir.) 

Legal System: (1) Can the government deny a person their constitutional and civil 
rights to seek justice under the 14th Amendment and Title VII of the 1964 Civil Rights 
Act when all administrative exhaustion elements have been met and elements of 
procedure have been followed according to statute; (2) Can the government deny due 
process guaranteed under the Fifth Amendment to a complainant filing under Equal 
Employment Opportunity Commission rules and regulations; (3) Does this case comply 
with the Mathews v. Eldridge test that the lower courts must apply when analyzing 
procedural due process cases; (4) Can the government's manipulation of cases by 
delaying processing of a properly filed claim resulting in manifest injustice defeat res 
judicata 

4/25/17  

Del. River Port Auth. v. 
Carroll, 16-1286, 843 F.3d 
129 (3d Cir.) 

Employment & Labor: Does the nondiscrimination provision of the Uniformed Services 
Employment and Reemployment Relief Act contain an implicit requirement that an 
employee establish that he was objectively qualified for the position sought as part of 
his prima facie case 

3/1/17  

N.E. v. Seattle Sch. Dist., 
16-1285, 842 F.3d 1093 
(9th Cir.) 

Special Education & Disabilities: Does an educational setting constitute a child's “then-
current educational placement” simply because it is the placement listed in an 
individualized education plan drafted by the school district, when the parents objected 
to the portion of the IEP listing that placement and the child never actually attended 
that placement 

4/24/17 Legal Clips summary of Ninth 
Circuit panel decision available at 
https://www.nsba.org/legalclips/2
016/11/29/ninth-circuit-panel-
rules-students-scheduled-
unimplemented-placement-part 

E.I. Du Pont de Nemours 
& Co. v. Smiley, 16-1189, 
839 F.3d 325 (3d Cir.) 

Employment & Labor: (1) Does the Fair Labor Standards Act prohibit an employer from 
using compensation paid to employees for non-compensable bona fide meal breaks that 
it included in their regular rate of pay as a credit against compensation owed for work 
time; (2) Is an agency's interpretation of a statute advanced for the first time in 
litigation entitled to Skidmore v. Swift & Co., 323 U.S. 134 (1944) deference 

3/30/17  

Con-way Freight, Inc. v. 
NLRB, 16-1120, 838 F.3d 
534 (5th Cir.) 

Employment & Labor: (1) Do common law and statutory agency principles require that 
agency law be interpreted “liberally” to include both actual and apparent authority 
principles; (2) Does the National Labor Relations Board have the authority in conducting 
secret ballot elections to use and sanction voting procedures that violate the agency's 
established rules and regulations 

3/13/17  

Clark v. Va. Dep’t of State 
Police, 16-1043, 793 S.E. 
2d 1 (Va.) 

Employment & Labor: Did 38 U.S.C. §4323(b)(2) lawfully subject state employees to 
suit in state court under the Uniformed Services Employment and Reemployment Rights 
Act (USERRA); (2) Did 38 U.S.C. §4323(b)(2) lawfully subject a state agency to suit in 
state court under USERRA 

2/28/17  

https://www.nsba.org/legalclips/2016/11/29/ninth-circuit-panel-rules-students-scheduled-unimplemented-placement-part
https://www.nsba.org/legalclips/2016/11/29/ninth-circuit-panel-rules-students-scheduled-unimplemented-placement-part
https://www.nsba.org/legalclips/2016/11/29/ninth-circuit-panel-rules-students-scheduled-unimplemented-placement-part
https://www.nsba.org/legalclips/2016/11/29/ninth-circuit-panel-rules-students-scheduled-unimplemented-placement-part
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Gohl v. Livonia Pub. Sch., 
16-1001, 836 F.3d 672 (6th 
Cir.) 

Legal System: (1) In dismissing petitioner's claims under the Americans with Disabilities 
Act and the Rehabilitation Act, did the U.S. Court of Appeals for the Sixth Circuit 
erroneously hold the petitioner to an improper burden of proof in this discrimination 
action; (2) Did the Sixth Circuit's reliance on a supposed “non-exhaustive” list of factors 
that was not derived from this court's body of opinions result in the improper grant of 
summary judgment in relation to petitioner's claim that the mental and physical abuse 
in this case amounted to a substantive due process violation 

2/13/17 Sixth Circuit’s panel opinion 
available at 
http://www.opn.ca6.uscourts.gov/
opinions.pdf/16a0226p-06.pdf  

United Healthcare Servs. 
Inc. v. Riederer, 16-996, 
unpublished (7th Cir.) 

Employment & Labor: Is an agreement that requires an employer and an employee to 
resolve employment-related disputes through individual arbitration, and waive class and 
collective proceedings, enforceable under the Federal Arbitration Act, notwithstanding 
the provisions of the National Labor Relations Act 

2/13/17  

Silver v. Cheektowaga 
Cent. Sch. Dist., 16-988, 
unpublished (2d Cir.) 

Employment & Labor: (1) To what extent does petitioner, a public school teacher, enjoy 
the right to freedom of speech protected by the First and Fourteenth Amendments while 
on school property during the day; (2) Did the school district and its superintendent 
violate petitioner's right to freedom of speech by adopting a policy of permitting 
teachers, faculty and administrators to display in their classrooms and offices various 
personal messages, including non-curricular messages relating to matters of political, 
social or other concerns, but then denying petitioner the right to display similar 
message based on the religious viewpoint of her speech 

2/6/17 Schedule for Conference 6/22/17 
 
Link to Second Circuit’s summary 
order is available at 
http://www.ca2.uscourts.gov/deci
sions/isysquery/f554f8ac-13da-
4eca-ae97-
54505bcff73d/3/doc/16-
102_so.pdf#xml=http://www.ca2.
uscourts.gov/decisions/isysquery/f
554f8ac-13da-4eca-ae97-
54505bcff73d/3/hilite/  

Villarreal v. R.J. Reynolds 
Tobacco Co., 16-971, 839 
F.3d 958 (11th Cir.) 

Employment & Labor: (1) Does Section 4(a)(2) of the Age Discrimination in 
Employment Act, 29 U.S.C. § 623(a)(2), permit challenges to hiring criteria that 
disproportionately disadvantage prospective employees in the protected age group, or 
does it permit claims only by an employer's existing employees; (2) Should courts 
defer, under Chevron U.S.A., Inc. v. Nat. Res. Def. Council, Inc., 467 U.S. 837 (1984), 
or Auer v. Robbins, 519 U.S. 452 (1997), to the U.S. Equal Employment Opportunity 
Commission's regulation interpreting Section 4(a)(2) as permitting challenges to “[a]ny 
employment practice that adversely affects individuals within the protected age group 
on the basis of older age,” including challenges brought by prospective employees; (3) 
As a matter of law, must an employment discrimination plaintiff alleging that his EEOC 
charge-filing deadline was equitably tolled plead that he pursued an investigation into 
the status of his job application, as the U.S. Court of Appeals for the Eleventh Circuit 
held, even where the complaint plausibly alleges that a reasonable individual in the 
plaintiff's position would not have pursued such an investigation and that such an 
investigation would not have put the plaintiff on notice of a potential claim or generated 
additional relevant information regarding the potential claim 

2/9/17  

http://www.opn.ca6.uscourts.gov/opinions.pdf/16a0226p-06.pdf
http://www.opn.ca6.uscourts.gov/opinions.pdf/16a0226p-06.pdf
http://www.ca2.uscourts.gov/decisions/isysquery/f554f8ac-13da-4eca-ae97-54505bcff73d/3/doc/16-102_so.pdf#xml=http://www.ca2.uscourts.gov/decisions/isysquery/f554f8ac-13da-4eca-ae97-54505bcff73d/3/hilite/
http://www.ca2.uscourts.gov/decisions/isysquery/f554f8ac-13da-4eca-ae97-54505bcff73d/3/doc/16-102_so.pdf#xml=http://www.ca2.uscourts.gov/decisions/isysquery/f554f8ac-13da-4eca-ae97-54505bcff73d/3/hilite/
http://www.ca2.uscourts.gov/decisions/isysquery/f554f8ac-13da-4eca-ae97-54505bcff73d/3/doc/16-102_so.pdf#xml=http://www.ca2.uscourts.gov/decisions/isysquery/f554f8ac-13da-4eca-ae97-54505bcff73d/3/hilite/
http://www.ca2.uscourts.gov/decisions/isysquery/f554f8ac-13da-4eca-ae97-54505bcff73d/3/doc/16-102_so.pdf#xml=http://www.ca2.uscourts.gov/decisions/isysquery/f554f8ac-13da-4eca-ae97-54505bcff73d/3/hilite/
http://www.ca2.uscourts.gov/decisions/isysquery/f554f8ac-13da-4eca-ae97-54505bcff73d/3/doc/16-102_so.pdf#xml=http://www.ca2.uscourts.gov/decisions/isysquery/f554f8ac-13da-4eca-ae97-54505bcff73d/3/hilite/
http://www.ca2.uscourts.gov/decisions/isysquery/f554f8ac-13da-4eca-ae97-54505bcff73d/3/doc/16-102_so.pdf#xml=http://www.ca2.uscourts.gov/decisions/isysquery/f554f8ac-13da-4eca-ae97-54505bcff73d/3/hilite/
http://www.ca2.uscourts.gov/decisions/isysquery/f554f8ac-13da-4eca-ae97-54505bcff73d/3/doc/16-102_so.pdf#xml=http://www.ca2.uscourts.gov/decisions/isysquery/f554f8ac-13da-4eca-ae97-54505bcff73d/3/hilite/
http://www.ca2.uscourts.gov/decisions/isysquery/f554f8ac-13da-4eca-ae97-54505bcff73d/3/doc/16-102_so.pdf#xml=http://www.ca2.uscourts.gov/decisions/isysquery/f554f8ac-13da-4eca-ae97-54505bcff73d/3/hilite/
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CASE/DOCKET 

NO./LOWER COURT 

CITATION 
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ADDITIONAL 
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NLRB v. SF Markets LLC, 
16-801, unpublished (5th 
Cir.) 

Employment & Labor: Are arbitration agreements with individual employees that bar 
them from pursuing work-related clams on a collective or class basis in any forum 
prohibited as an unfair labor practice under 29 U.S.C. §158(a)(1), because they limit 
the employees' right under the National Labor Relations Act to engage in “concerted 
activities” in pursuit of their “mutual aid or protection,” 29 U.S.C. §157, and are 
therefore unenforceable under the saving clause of the Federal Arbitration Act, 9 U.S.C. 
§2 

12/22/16  

NLRB v. PJ Cheese Inc., 
16-800, 2016 BL 225053 
(5th Cir.) 

Employment & Labor: Are arbitration agreements with individual employees that bar 
them from pursuing work-related clams on a collective or class basis in any forum 
prohibited as an unfair labor practice under 29 U.S.C. §158(a)(1), because they limit 
the employees' right under the National Labor Relations Act to engage in “concerted 
activities” in pursuit of their “mutual aid or protection,” 29 U.S.C. §157, and are 
therefore unenforceable under the saving clause of the Federal Arbitration Act, 9 U.S.C. 
§2  

12/22/16  

Sanders v. 24 Hour 
Fitness USA, Inc., 16-701, 
2016 BL 229211 (5th Cir.) 

Employment & Labor: (1) Is a provision in an employment arbitration agreement that 
prohibits employees from seeking adjudication of any work-related claim on a class, 
collective, joint, or representative basis in any forum invalid and unenforceable under 
Sections 2 and 3 of the Norris-LaGuardia Act, 29 U.S.C. §§102, 103, and Sections 7 and 
8(a)(1) of the National Labor Relations Act, 29 U.S.C. §§157, 158(a)(1), because it 
“interfere[s]” with the employees’ statutory right “to engage in . . . concerted activities 
for the purpose of . . . mutual aid or protection”; (2) Is such a provision, if otherwise 
unlawful, rendered lawful by permitting employees a time-limited pre-dispute 
opportunity to opt-out of the default employment arbitration agreement 

11/22/16  

NLRB v. 24 Hour Fitness 
USA, Inc., 16-689, 2016 BL 
229211 (5th Cir.) 

Employment & Labor: Are arbitration agreements with individual employees that bar 
them from pursuing work-related claims on a collective or class basis in any forum 
prohibited as an unfair labor practice under 29 U.S.C. §158(a)(1), because they limit 
the employees' right under the National Labor Relations Act to engage in “concerted 
activities” in purusit of their “mutual aid or protection,” 29 U.S.C. §157, and are 
therefore unenforceable under the saving clause of the Federal Arbitration Act, 9 U.S.C. 
§2 

11/23/16  

Magee v. Coca-Cola 
Refreshments USA, Inc., 
16-668, 833 F.3d 530 (5th 
Cir.) 

Special Education & Disabilities: Does Title III of the Americans with Disabilities Act 
apply only to physical spaces that people can enter 

11/11/16  

Schleicher v. Preferred 
Sols., Inc., 16-571, 831 
F.3d 746 (6th Cir.) 

Employment & Labor: (1) Under the Equal Pay Act, does a woman have to ask for equal 
pay to get equal pay, or is the onus on the employer to correct a pay disparity once the 
employer becomes aware of it; (2) Is an employer required to prove that a pay disparity 
is justified by a legitimate business reason, or will any reason suffice; (3) Does an 
employer violate the Equal Pay Act by reducing a man's pay to cure a prima facie pay 
violation 

10/25/16  

Scott v. Georgia, 16-523, 
788 S.E.2d 468 (Ga.) 

Legal System: Is the Georgia statute forbidding otherwise-protected sexually related 
speech to minors facially invalid under the free speech clause of the First Amendment 

10/14/16  



PENDING PETITIONS FOR CERTORARI 
CASE/DOCKET 

NO./LOWER COURT 

CITATION 

ISSUE DATE 

FILED 
 

ADDITIONAL 

INFORMATION 

Serna v. Transp. Workers 
Union of Am., 16-484, 
unpublished (5th Cir.) 

Employment & Labor: (1) Should Railway Employees' Department v. Hanson, 351 U.S. 
225 (1956), and implicitly Abood v. Detroit Board of Education, 431 U.S. 209 (1977), be 
overruled insofar as they uphold the constitutionality of compulsory union fees; (2) 
Does requiring that employees affirmatively object to subsidizing constitutionally 
nonchargeable union speech, rather than requiring affirmative consent, violate the First 
Amendment 

10/11/16  

Patterson v. Raymours 
Furniture Co., 16-388, 
2016 BL 287695 (2d Cir.) 

Employment & Labor: Is a provision in an employment arbitration agreement that 
prohibits employees from seeking adjudication of any work-related claim on a class, 
collective, joint or representative basis in any forum invalid and unenforceable under 
Sections 2 and 3 of the Norris-LaGuardia Act, 29 U.S.C. §§102, 103 and Sections 7 and 
8(a)(1) of the National Labor Relations Act, 29 U.S.C. §§157, 158(a)(1), because it 
“interfere[s]” with the employees’ statutory right “to engage in ... concerted activities 
for the purpose of ... mutual aid or protection”  

9/22/16  

NLRB v. Murphy Oil USA, 
Inc., 16-307, 808 F.3d 
1013 (5th Cir.) 

Employment & Labor: Are arbitration agreements with individual employees that bar 
them from pursuing work-related claims on a collective or class basis in any forum 
prohibited as an unfair labor practice under 29 U.S.C. §158(a)(1) because they limit the 
employees’ right under the National Labor Relations Act to engage in “concerted 
activities” in pursuit of their “mutual aid or protection,” 29 U.S.C. §157, and are 
therefore unenforceable under the saving clause of the Federal Arbitration Act, 9 U.S.C. 
§2 

9/9/16  

Ernst & Young LLP v. 
Morris, 16-300, 
unpublished (9th Cir.) 

Employment & Labor: Do the collective-bargaining provisions of the National Labor 
Relations Act prohibit the enforcement under the Federal Arbitration Act of an 
agreement requiring an employee to arbitrate claims against an employer on an 
individual, rather than collective, basis 

9/8/16  

Wynn Las Vegas, LLC v. 
Cesarz, 16-163, 816 F.3d 
1080 (9th Cir.) 

Employment & Labor: (1) Does the Fair Labor Standards Act impose restrictions, 
enforceable in private suits, on tip-pooling arrangements by employers who don't seek 
to count tips toward their minimum wage obligations; (2) Did the U.S. Court of Appeals 
for the Ninth Circuit err in holding that a federal agency purporting to implement a 
statute may create entitlements and requirements that the statute doesn't, so long as 
the statute doesn't expressly prohibit the agency's regulation 

8/1/16  

N.M. Ass'n of Nonpublic 
Sch. v. Moses, 15-1409, 
367 P.3d 838 (N.M.) 

Religion: Does applying a Blaine Amendment to exclude religious organizations from a 
state textbook lending program violate the First and Fourteenth Amendments 

5/16/16  
 

McLane Co. v. EEOC, 15-
1248, 804 F.3d 1051 (9th 
Cir.) 

Employment & Labor: (1) Can a district court's decision to quash or enforce an EEOC 
subpoena be reviewed de novo, which only the U.S. Court of Appeals for the Ninth 
Circuit does, or should it be reviewed deferentially, which eight other circuits do, 
consistent with the U.S. Supreme Court's precedents concerning the choice of standards 
of review; (2) Does the Ninth Circuit's decision to enforce an EEOC subpoena, 
depending upon a notion of relevance so broad that it effectively abrogates statutory 
limits on the EEOC's investigative powers, conflict with EEOC v. Shell Oil, 466 U.S. 54 
(1984), and the holdings of at least three other circuits 

4/4/16  



PENDING PETITIONS FOR CERTORARI 
CASE/DOCKET 

NO./LOWER COURT 

CITATION 

ISSUE DATE 

FILED 
 

ADDITIONAL 

INFORMATION 

Colo. State Bd. of Educ. v. 
Taxpayers for Pub. Educ., 
15-558, 351 P.3d 461 
(Colo.) 

Privatization & School Choice: Does requiring a state to categorically deny otherwise 
neutral and generally available public aid on the basis of religion violate the U.S. 
Constitution 

10/28/15 Legal Clips summary of Colorado 
Supreme Court decision available 
at 
http://legalclips.nsba.org/2015/07
/06/colorado-supreme-court-
strikes-down-districts-private-
school-voucher-program-on-state-
constitutional-grounds/ 

Douglas Cnty. Sch. Dist. 
v. Taxpayers for Pub. 
Educ., 15-557, 351 P.3d 
461 (Colo.) 

Privatization & School Choice: Can Colorado's Blaine Amendment, which the unrebutted 
record plainly demonstrates was born of religious bigotry, be used to force state and 
local governments to discriminate against religious institutions without violating the 
religion clauses of the First Amendment and the equal protection clause of the 
Fourteenth Amendment 

10/28/15 Legal Clips summary of Colorado 
Supreme Court decision available 
at 
http://legalclips.nsba.org/2015/07
/06/colorado-supreme-court-
strikes-down-districts-private-
school-voucher-program-on-state-
constitutional-grounds/ 

Doyle v. Taxpayers for 
Pub. Educ., 15-556, 351 
P.3d 461 (Colo.) 

Privatization & School Choice: Does it violate the religious clauses or equal protection 
clauses of the U.S. Constitution to invalidate a generally-available and religiously-
neutral student aid program simply because the program affords students the choice of 
attending religious schools 

10/27/15 Legal Clips summary of Colorado 
Supreme Court decision available 
at 
http://legalclips.nsba.org/2015/07

/06/colorado-supreme-court-
strikes-down-districts-private-
school-voucher-program-on-state-
constitutional-grounds/ 
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